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CASE LAW UPDATE...

This month, we report on seven cases. 
First, we discuss a case from the United 
States Supreme Court reaffirming that 
the use of GPS to track an individual is a 
search subject to the Fourth Amendment 
requirement of reasonableness even 
if the state characterizes the search as 
“civil.” Next, we consider three double 
jeopardy cases from the Eighth Circuit, 
the Missouri Supreme Court, and the 
Missouri Court of Appeals.  Finally, we 
include a case from the Missouri Supreme 
Court on competence to stand trial, and 
two cases from the Missouri Court of 
Appeals on hearsay and prior convictions.

Chris Koster 
Attorney General

SEARCHES AND SEIZURES
TORREY GRADY V. NORTH CAROLINA, UNITED 
STATES SUPREME COURT, CASE NUMBER 14-593  
(MARCH 30, 2015)

KEY FACTS – Torrey Grady is a convicted sex offender. Under North 
Carolina law, Grady is subject to a form of GPS monitoring that requires 
him to wear a tracking device. During a civil hearing to determine if he 
had a qualifying conviction, Grady argued the law violated the Fourth 
Amendment. North Carolina courts denied this claim, finding that the 
Fourth Amendment did not apply to civil searches.

HOLDING – The Fourth Amendment bars unreasonable searches and 
seizures. GPS monitoring is a search under the Supreme Court’s earlier 
decisions. For the purposes of determining whether there is a search,  
the Fourth Amendment does not distinguish between civil and  
criminal. Because the North Carolina courts did not address whether 
the search was reasonable, the case is sent back for the state courts to 
address that issue.

CAUTIONARY NOTE – It is not unusual for courts in Missouri to 
require GPS monitoring as a bond condition or as a probation condition. 
Additionally, Missouri has a similar statute to North Carolina. This 
decision does not hold that such conditions or such statutes are 
unconstitutional. Instead, it merely holds that North Carolina erred in 
not conducting a Fourth Amendment analysis. There are Supreme Court 
decisions suggesting — particularly for those on probation and parole 
— that such individuals may have a lesser interest in privacy thereby 
permitting searches on a basis for less than probable cause. While the 
civil-criminal distinction controls whether the exclusionary rule applies, 
it does not necessarily control the validity of a search and characterizing 
a search as civil will not immunize law enforcement officers from civil 
liability for an illegal search.

DOUBLE JEOPARDY
STATE OF MISSOURI V. ELVIS SMITH, MISSOURI 
SUPREME COURT, CASE NUMBER SC94313 (MARCH 10, 2015).

KEY FACTS – During a dispute over heroin in May 2011, Elvis Smith 
tried to shoot Martez Williams. One of Smith’s shots struck and killed 
Jynah Douglas. A jury found Smith guilty of murder in the first degree 
of Douglas (based on transferred intent), assault in the first degree on 
Williams, and two associated counts of armed criminal action. The trial 
court entered a judgment notwithstanding the verdict on the assault 
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an act or communication 
intended to persuade the child 
to have sex. 

NOTE – As discussed above, double jeopardy analysis 
focuses on the elements of the offense, not the facts 
of a particularly case. While in many cases, the same 
conduct will fall under both enticement of a child and 
attempted statutory rape, the double jeopardy clause 
does not bar conviction for two offenses based on the 
same conduct.

FRED JOHNSON V. DARIN YOUNG, 
UNITED STATES COURT OF APPEALS, 
EIGHTH CIRCUIT, CASE NUMBER 14-1922 
(FEBRUARY 20, 2015)

KEY FACTS – A South Dakota jury found Johnson 
guilty of murder and aggravated assault, and the trial 
court imposed consecutive sentences. Johnson alleged 
such sentences violated the Double Jeopardy Clause.

HOLDING – Under United States Supreme Court 
precedent, whether multiple punishments for two 
offenses violate the Double Jeopardy Clause is based on 
the intent of the state legislature. The determination of 
legislative intent is a matter of state law and, therefore, 
the finding of the state court on legislative intent is not 
subject to federal review. In this case, the state court 
finding the statute ambiguous as to the legislative intent 
was permitted to use the Blockburger test to determine 
the legislative intent. The use of the Blockburger test did 
not transform the state court’s analysis into a question 
of federal law.

NOTE – Missouri statutes on cumulative punishments 
expressly incorporate the Blockburger test into the 
state law analysis in some circumstance. While federal 
cases interpreting similar federal statutes (or statutes 
from other states) are persuasive authority, they are not 
binding authority because the issue is ultimately one of 
state law, not federal law. In the absence of a state case 
addressing the two statutes involved in your case, you 
should do your own Blockburger analysis to determine 
if multiple convictions are permissible.

count (and the related armed criminal action count), 
holding that the that conviction for both murder and 
assault violated double jeopardy.

HOLDING – Because this case involves multiple victims, 
double jeopardy does not preclude conviction for the 
assault of one victim and the murder of another. 

NOTE – The trial court’s mistake in this case flows from 
several cases in the late ’80s and early ’90s suggesting 
a “same conduct” prong to the double jeopardy clause. 
That line of cases has been overruled. Missouri uses a 
“same elements” test (except when the statute makes clear 
whether conviction of both offenses is allowed). Because an 
offense of assault or homicide is victim-specific, charging 
separate counts for separate victims does not violate the 
same elements test. In the limited circumstance of multiple 
acts against one victim, Missouri does consider whether all 
of the acts are part of the same course of conduct. 

EDDIE WAYNE SMITH V. STATE OF 
MISSOURI, MISSOURI COURT OF 
APPEALS, SOUTHERN DISTRICT
CASE NUMBER SD33174 (MARCH 20, 2015)

KEY FACTS – Eddie Smith sent inappropriate text 
messages to a police officer pretending to be a twelve-year 
old girl whose phone Smith had previously texted. After 
Smith sent a text suggesting that he wanted to meet with 
the girl for sex, he was convicted of child enticement and 
attempted statutory rape. In his post-conviction motion, 
Smith alleged that trial counsel should have asserted 
that his conviction for both offenses violated his double 
jeopardy rights.

HOLDING – Under the same elements test, there is 
no double jeopardy violation. Enticement of a child 
requires that the defendant take some action or make a 
communication intended to persuade the child to have sex, 
but does not require actual sex or even a substantial step 
toward having sex. Statutory rape requires a substantial 
step toward having sex, but that step does not have to be 
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COMPENTENCE TO STAND TRIAL
STATE OF MISSOURI V. JESSE DRISKILL, 
MISSOURI SUPREME COURT, CASE NUMBER 
93882 (MARCH 31, 2015)

KEY FACTS – Murder defendant Driskill allegedly 
suffered from some mental diseases including “anxiety 
disorder.” Two examinations conducted two to three 
months before trial indicated that Driskill was competent 
to proceed, although one conditioned that finding on 
Driskill taking medication for his condition. Before trial, 
defense counsel raised the issue of Driskill’s panic attacks 
with the trial court. The court made arrangements for a 
procedure by which the defendant could observe the trial 
proceedings by closed circuit television if he suffered a 
panic attach. 

During voir dire, Driskill allegedly had a panic attack. 
The trial court recessed for the day and allowed Driskill 
to observe the following day’s proceedings via closed 
circuit television. At the start of the penalty phase, Driskill 
indicated that he thought that he might suffer a panic 
attack if he stayed in the courtroom for the penalty phase. 
Driskill declined the trial court’s invitation to view the 
penalty phase proceedings on closed circuit television. 
On both occasions, trial counsel requested that the trial 
court continue the trial until Driskill could have a new 
competency exam. 

HOLDING – Under all of the circumstances, Driskill 
failed to show that he was mentally incompetent to assist 
in his defense during trial so as to trigger any obligation on 
the part of the trial court to recess until a new competency 
examination could be held. Furthermore, every time that 
Driskill opted to be absent from the courtroom, the trial 
court made an adequate record that Driskill voluntarily 
waived his right to be present.

NOTE – Some mental disorders have an episodic nature. 
Such disorders do not render a defendant incompetent to 
stand trial during asymptomatic periods, but do require a 
court to react appropriately if symptoms arise during trial. 
Additionally, some treatments may affect a defendant’s 
competency and require follow-up examinations to ensure 
the defendant is receiving (and responding appropriately 
to) the prescribed medication. Competency is an ongoing 
issue and, if the actions of the defendant create a sufficient 

basis to believe that the he 
is temporarily incompetent, a 
trial court is required to re-examine 
the issue of competence. 

HEARSAY
STATE OF MISSOURI V. TERRILL 
REYNOLDS, MISSOURI COURT OF 
APPEALS, WESTERN DISTRICT, CASE 
NUMBER WD76558 (MARCH 10, 2015)

KEY FACTS – One evening, Kevin Dulle was dispatched 
by his cab company to pick up some passengers. At the 
designated location, Dulle picked up three passengers —  
a man and two women. As Dulle neared the destination 
given by his passengers, the man pulled out a gun and 
robbed Dulle. After Dulle contacted the police, an 
unsuccessful attempt was made to call back the phone  
that was used by the robber to contact the cab company. 

Later that evening, the police went to a reported 
disturbance near the location of the robbery. When 
the police arrived, Keeyata Taylor told them that 
Reynolds and another individual had been involved 
in a robbery and then gotten into a fight over the 
proceeds. When the police went into Taylor’s apartment, 
they found Reynolds. The police also seized a cell 
phone that was sitting on a nearby dresser. 

At trial, Taylor testified that Reynolds had that 
cell phone when he arrived at her apartment. 
The State also introduced evidence that the cell 
phone number matched the number of the phone 
used to call the cab company. Finally, the State 
introduced “screenshots” of the cell phones call log. 
Reynolds objected to the screenshots as hearsay.

HOLDING – The screenshots of the call log are not 
hearsay. Rather they are data automatically generated by 
the cell phone. The officer provided sufficient testimony 
to authenticate the screenshots and permit the jury to 
determine their reliability.

NOTE – At its heart, hearsay is an objection that the 
present witness is repeating a statement from another 
absent witness that requires the jury to assess the reliability 
of that absent witness. While this objection is sometimes 
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For additional information on these cases please contact Sue Boresi, Chief Counsel, Public Safety Division  
at 573-751-4418; Shaun Mackelprang, Chief Counsel, Criminal Division at 573-751-0272;  

or Terrence Messonnier, Assistant Attorney General, Public Safety at 816-889-5031.

made when one party attempts to introduce a writing or 
similar piece of physical evidence purportedly made or 
connected to the other party, that objection is misplaced. 
Instead, the proper objection goes to the foundation 
demonstrating the authenticity of the exhibit or its 
connection to the other party. 

PRIOR OFFENSES
STATE OF MISSOURI V. WILLIAM 
COPHER, MISSOURI COURT OF APPEALS, 
SOUTHERN DISTRICT, CASE NUMBER SD33192 
(MARCH 11, 2015)

KEY FACTS – A jury found William Copher guilty of 
domestic assault in the third degree. The State alleged, 
and the trial court found, that Copher had two qualifying 
prior offenses elevating his crime to a felony rather than a 
misdemeanor. One of the two priors was a 2001 assault in 
the third degree from Missouri that expressly alleged the 
victim was a family or household member. (The elements 
alleged in the prior charge would have been the offense 
of domestic assault in the third degree and the record is 
silent as to why the charge was labeled as assault in the 
third degree but included all of the elements of domestic 
assault in the third degree). On appeal, Copher argued that 
it was improper to convert the prior assault into a domestic 
assault based on the catch-all language in the enhancement 
provision because that catch-all language did not apply to a 
Missouri prior offense.

HOLDING – Statutory reference to offenses that “if 
committed in this state, would be” domestic assault in the 
third degree, was not limited to non-Missouri offenses. 
As such, there was no error in treating the prior assault in 
the third degree as a qualifying offense because the prior 
charge included all of the elements of domestic assault in 
the third degree. 

NOTE – This case is 
limited to the enhancement 
for domestic assault in the third 
degree. The current code has a separate enhancement 
provision for domestic assault in the first degree and 
domestic assault in the second degree. That statute more 
clearly addresses the issues in this case. In the new code, 
the two current enhancement statutes are consolidated 
into one statute (with an expanded universe of eligible 
priors) for most assaults that roughly follows the language 
of the current enhancement for domestic assault in the 
first degree and domestic assault in the second degree.
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